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In the Court of Appeals of the District of Columbia. 


No. 2393. 

United States, Appellant, 
vs. 

Capital Traction Co., &c. 


In the Police Court of the District of Columbia. 

No. 2393. 

United States 
vs. 

Capital Traction Company, a Body Corporate. 

The said cause came on for a hearing on the sixth day of Febru¬ 
ary, A. D. 1912, before me, one of the judges presiding in the 
United States branch of the Police Court of the District of Columbia. 

Whereupon the counsel for the United States suggested to the 
Court that it was without jurisdiction to try said cause, as the said 
charge is for a violation of a penal statute in the nature of a munic¬ 
ipal regulation: said proceeding being founded upon sections sixteen 
and seventeen of an Act of Congress, approved May 23, 1908, enti¬ 
tled: 


“An Act authorizing certain extensions to be made for the lines of the 
Anacostia and Potomac River Railroad Company, the Wash¬ 
ington Railway and Electric Company, the City and Suburban 
Railway of Washington, and the Capital Traction Company, in the 
District of Columbia, and for other purposes/ 

Sec. 16. “That every street railway company or corporation own¬ 
ing, controlling, leasing or operating one or more street railroads 
within the District of Columbia shall on each and all of its railroads 
supply and operate a sufficient number of cars, sanitary, in good re¬ 
pair, with proper and safe power, equipment, appliances and service, 
comfortable and convenient; and so operate the same as to give expe¬ 
ditious passage, not to exceed fifteen miles per hour within the city 
limits or twenty miles per hour in the suburbs, to all persons desirou? 
of the use of said cars, without crowding said cars. The Interstate 
Commerce Commission is hereby given power to require and compel 
obedience to all of the provisions of this section and to make, alter, 
amend and enforce all needful rules and regulations to secure said 
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obedience; and said Commission is given power to make all such 
orders and regulations necessary to the exercise of the powers herein 
granted to it as may he reasonable and proper; and such railroad 
companies or corporations, their officers and employees, are hereby 
required to obey all the provisions of this section, and such regula¬ 
tions and orders as may he made by said Commission. Any such 
company or corporation, or its officers or employees, violating any 
provision of this Section, or any of the said orders or regulations 
made bv said Commission, or permitting such violation, shall be 
punished by a fine of not more than one thousand dollars. And 
each day of failure or neglect on the part of such company or cor¬ 
poration, its officers or employees, to obey each and all of the provis¬ 
ions and requirements of this section, or the order and regulations 
of the Commission made thereunder, shall be regarded as a separate 
offense.” 

Sec. 17. “That prosecutions for violations of any of the provisions 
of this Act shall be on information of tlie Interstate Commerce Com¬ 
mission filed in the Police Court by or on behalf of the Commission.” 

And that the said cause should be brought in the District of Co¬ 
lumbia branch of the Police Court as provided for by section 932 of 
the Code of Law for the District of Columbia. 

Sec. 932. “Conduct of Prosecutions, and so Forth.—The Attor¬ 
ney for the District of Columbia shall hereafter be known as the cor¬ 
poration counsel. 

Prosecutions for violations of all police or municipal ordi¬ 
nances or regulations and for violation of all penal statutes in the 
nature of police or municipal regulations, where the maximum pun¬ 
ishment is a fine only, or imprisonment not exceeding one year, shall 
be conducted in the name of the District of Columbia by the corpora¬ 
tion counsel or his associates. All other criminal prosecutions shall 
be conducted in the name of the United States and by the attorney of 
the l nited States for the District of Columbia or his assistants.” 

And the said Attorney of the United States requested the Court, to 
certify the question to the Court of Appeals of the District of Co¬ 
lumbia, as provided for by section 933 of the Code of Law for the 
District of Columbia. 

case any questions shall arise as to whether 
under the preceding section the prosecution shall be conducted by 
the city solicitor or by the attorney of the United States for the Dis¬ 
trict of Columbia, the presiding judge shall forthwith, either of his 
own motion or upon suggestion of the city solicitor (corporation 
counsel) or the attorney of the l T nited States, certify the case to the 
Court of Appeals of the District of Columbia, which court shall hear 
and determine the question in a summary way. In every such case 
the defendant or defendants shall have the right to be heard in the 
Court of Appeals. The decision of such court shall be final.” 

The premises considered, it is respectfully requested that the fore¬ 
going matter and question be heard and determined by the Court of 
Appeals. 

JAMES L. PUGH, 

Judge Police Court. 
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In the Police Court of the District of Columbia, December Term, 

A. D. 1911. 


District of Columbia, ss: 

The Interstate Commerce Commission, by Clarence R. Wilson, 
Esquire, Attorney of the United States in and for the District of 
Columbia, who, through Ralph Given, Esquire, one of his Assist¬ 
ants, prosecutes for and on behalf of the said Interstate Commerce 
Commission, comes here into Court, at the District aforesaid, on the 
seventh day of December, in the year of our Lord one thousand nine 
hundred and eleven, in the said Term, and for the said Interstate 
Commerce Commission, gives the Court to understand and be in¬ 
formed, on the oath of one Harry C. Eddy, that the “Capital Trac¬ 
tion Company,” a body corporate, late of the District of Columbia, 
on the seventeenth day of May, in the year of our Lord one thousand 
nine hundred and eleven, was a corporation controlling and operat¬ 
ing a certain street railroad in the District of Columbia, and on the 
day and year last aforesaid, and at the District aforesaid, did then 
and there unlawfully operate and control a certain street railroad car 
over and upon the lines of the said body corporate, to wit, on M 
Street, Southeast, the said street railroad car being equipped with a 
wheel guard that was not in operative condition; against the form of 
the statute in such cases made and provided and the rules and regu¬ 
lations passed in pursuance of said statute and against the peace and 
government of the United States of America. 

Whereupon, the said Attorney of the United States, who, in 
this behalf prosecutes for and on behalf of the said Interstate Com¬ 
merce Commission, in manner and form as aforesaid, prays the con¬ 
sideration of the Court here in the premises, and that due proceed¬ 
ings may be had against the said the “Capital Traction Company”, a 
corporation as aforesaid, in this behalf and to make such corporation 
answer to the said United States touching and concerning the prem¬ 
ises aforesaid. 

CLARENCE R. WILSON, 

Attorney of the United States in and for 

the District of Columbia, 
By RALPH GIVEN, 

His said Assistant. 


Personally appeared Harry C. Eddy before me, this seventh day 
of December, A. D. 1911, and being duly sworn according to law, 
doth declare and say that the facts as set forth in the foregoing in¬ 
formation are true. 

RALPH GIVEN, 

Assistant Attorney of the United States in 

and for the District of Columbia. 


[Endorsed:] No. 179,221. United States vs. Capital Traction Com¬ 
pany a body corporate. Certification as to jurisdiction of court. 

Endorsed" on cover: District of Columbia Police Court. No. 
2393. United States, appellant, vs. Capital Traction Co., &c. Couit 
of Appeals, District of Columbia. Filed Feb. 16, 1912. Henry W. 
Hodges, clerk. 
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OF THE DISTRICT OF COLUMBIA. 

January Term, 1912. 


No. 2393. 

No. 19, Special Calendar. 


UNITED STATES, APPELLANT, 


n s. 

THE CAPITAL TRACTION COMPANY, A BODY 

CORPORATE. 


Brief of the Capital Traction Company. 


Statement. 

The cause in which the question here to be considered 
arose is one in which the Capital Traction Company is 
charged, upon an information filed on behalf of the In¬ 
terstate Commerce Commission by the attorney of the 
United States in and for the District of Columbia, with 
violating one of the provisions of an act of Congress 
approved May 23, 1908, section 16 of which confers juris¬ 
diction over the operation of street railways in the 
District of Columbia upon the Interstate Commerce 
Commission, and section 17 of which provides— 

“that prosecutions for violations of any of the 
provisions of this act shall be on information of 
the Interstate Commerce Commission filed in the 
Police Court bv or on behalf of the Commission.” 

Heretofore all violations of this act have been prose¬ 
cuted, as this one was begun, by the United States dis¬ 
trict attorney. No question has been raised by the 
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defendant in this case, nr in any previous prosecution, 
as to the jurisdiction or the propriety of the United 
States district attorney in so representing the Inter¬ 
state Uomtnerce Commission. Both the United States 
district attorney and the corporation counsel represent¬ 
ing the Commissioners of the District of Columbia, how¬ 
ever, being of opinion that such prosecutions should be 
conducted by the corporation counsel on behalf ot the 
Interstate Commerce Commission, rather than the 
United States district attorney, have caused this action 
to be certified by the judge of the Police Court to this 
court to determine whether such prosecutions shall be 
conducted by the corporation counsel or the United 
States district attorney. 

The contention is made that the said section lb of the 
act of May 2d, 190S (Pec., p. 1), is a penal statute in the 
nature of a municipal regulation and as such prosecu¬ 
tions thereunder should be brought in the District of 
Columbia branch of the Police Court as provided for bv 
section 932 of the ('ode of Laws for the District of Co¬ 
lumbia, which section is set forth in the record at 
page 2. 

The question is certified to this court by authority of 
section 93d of the ('ode, which is also set forth at page 
2 of the record. 


ARGUMENT. 

(a) It is not contended that under the provisions of 
the act of May 2d, 1908, the corporation counsel is given 
any jurisdiction in the matter, and it is conceded that if 
he has any jurisdiction whatever it arises solely by 
virtue of the provisions of section 9d2 of the Code of 
Laws for the District of Columbia. It must also be 
conceded that under section 17 of the act of May 23, 
1908, such prosecutions must be “on information of the 
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Interstate Commerce Commission” and “by or on behalf 
of the Commission.” 

Whether this act is a penal statute, in the nature of 
police or municipal regulations, would seem to be a ques¬ 
tion of no importance here, and one which it is entirely 
unnecessary to decide, for the reason that “the corpo¬ 
ration counsel and his associates" are only authorized 
by section 932 to conduct such prosecutions as may be 
had “in the name of the District <>f Columbia .” It is 
(dear, therefore, and it would seem to be beyond contro¬ 
versy, that the corporation counsel, at least so far as 
section 932 is concerned, could not prosecute in the 
name of the Interstate Commerce Com mission. 

It certainly can not be contended that any prosecution 
under the act of May 23, 1908, could be brought “in the 
name of the District of Columbia.” The express pro¬ 
vision of the act is that it shall be brought in the name 
of the Interstate Commerce Commission. 

{b) Section 16 of the act of May 23, 1908, is not a 
penal statute in the nature of police or municipal regu¬ 
lations. Bv this act Congress has explicitly and ex¬ 
pressly taken away from the munieipalitv known as the 
District of Columbia and its representatives the District 
Commissioners, “whatever power they (the District 
Commissioners) may have had over the operation of the 
street cars in the District" and “transferred the same to 
the Interstate Commerce Commission.” 

I). C. rs. Willett, 30 App. I). ('., 5S9; 39 W. L. R., 
514. 


They are, therefore, not matters over which the mu¬ 
nicipality or the District Commissioners may exercise 
any police power or power of regulation. They are mat¬ 
ters which Congress has knowingly and advisedly taken 
from the District Commissioners and placed in other 
hands. When section 932 refers to “penal statutes in the 


nature of police and municipal regulations” it refers to 
definite acts of Congress, which are not at all difficult to 
locate and identify. In the volume of ‘‘Police Regula¬ 
tions of the District of Columbia,” dated June 30, 1910, 
published by authority of the District Commissioners, 
beginning at page 128 thereof, there are embodied certain 
“Laws of Congress Germane to Police Regulations’’most, 
if not all, of which (with the exception of the act of May 
23, 1908) expressly confer jurisdiction upon the Com¬ 
missioners of the District of Columbia. 

This court, in the Willett case, supra, in this connec¬ 
tion further said: 

“Complete power of regulation of the same 
(street railways) having been conferred by the said 
section of the act upon the Interstate Commerce 
Commission, any power which the District Com¬ 
missioners may have in respect thereof under 
former acts of Congress terminated at once. 
Former laws, bv the authority of which the regula¬ 
tion was promulgated, were necessarily repealed 
by section 16 of the present law, which is utterly 
inconsistent with and repugnant to them. W ith the 
repeal of this authority all regulations dependent 
thereon ceased to have any further force or 
operation.” 

Therefore, even if section 932 of the ("ode, which was 
passed in 1992, many years prior to the act of May 23, 
1908, could be construed to have any application to the 
matters here, it was repealed so far as any jurisdiction 
of the District of Columbia, the Commissioners thereof 
or their representatives is concerned. 

(c) By section 12 (as amended March 2, 1889, and 
February 10, 1891) of the act of Congress known as the 
“Interstate Commerce Act,” which act established the 
Interstate Commerce Commission, it was provided— 

“and the Commission is hereby authorized and 
required to execute and enforce the provisions of 
this act; and, upon the request of the Commis- 
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sion, it shall be the duty of any district attorney 
of the United States to whom the Commission 
may apply to institute in the proper court and to 
prosecute under the direction of the Attorney- 
General of the United States all necessary pro¬ 
ceedings for the enforcement of the provisions of 
this act and for the punishment of all violations 
thereof, etc.’’ 

Many times, subsequently, in acts following and 
amendatory thereof, the duty of representing the Inter¬ 
state Commerce Commission is placed upon “the various 
district attorneys, under the direction of the Attorney- 
General of the United States.” Unless, therefore, Con¬ 
gress has said in express terms that in this particular 
class of cases, over which the Interstate Commerce Com¬ 
mission has exclusive jurisdiction, the Commission should 
be represented by other counsel than the United States 
district attorney, who represents the Interstate Com¬ 
merce Commission in the usual course of business, it 
would seem clear that such duty rests upon the United 
States district attorney. It might possibly be argued 
that in the absence of an express designation the Com¬ 
mission, in this class of cases, would be at liberty to select 
its own representative; but that question is not before 
the court, and if it were the fact is, as counsel is informed, 
that the Commission has requested the services of the 
United States district attorney. 

(cl) As the Interstate Commerce Commission has no 
connection with the Government or the municipality of 
the District of Columbia; as it is one of the executive 
bureaus or instrumentalities of the United States Gov¬ 
ernment, and as its jurisdiction is confined to the regu¬ 
lation of a particular class, to wit: carriers, and 
embraces in no sense the public, its regulatory functions 
can not be said to be of a municipal character. It would 
seem,therefore, that in the absence of any express desig¬ 
nation such a bureau of the United States Government 
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would naturally be represented in court by the attorney 
for the United States. 

(>) Counsel for the Capital Traction Company con¬ 
sider it a very doubtful question whether the Court 
of Appeals has jurisdiction to determine in this sum¬ 
mary way the question of the jurisdiction of the Police 
Court of the District of Columbia in the premises. The 
proceeding at bar is a strict proceeding inter paries , the 
Cnited States being the party on the one hand and the 
Capital Traction Company the party on the other. The 
District of Columbia is not a party to the cause, and no 
provision at law is made by which it can become a party, 
and yet, iU(J ie corporation counsel is to prosecute, it 
would appear that the District of Columbia, the muni¬ 
cipal corporation wlmm he represents, is entitled to be a 
party to the cause and to be heard in the premises. 

The Capital fraction Company has raised no question 
with respect to the jurisdiction of the court in the case 
at bar. The Cnited States, having invoked the jurisdic¬ 
tion of the court, is hardly in a position to question it. 
It would seem that the point of jurisdiction could only 
be raised by the court itself smi sponte or bv the Capital 
Traction Company’s motion to dismiss for want of juris¬ 
diction or by a plea to the jurisdiction. While in form 
the question may not be a moot one vet, substantially, 
the attempt is to have a moot question decided by an 
appellate court. 

Respectfully submitted. 

It. ROSS PERRY, 

It. ROSS PERRY, Jr., 

G. THOMAS DUNLOP, 
Attorneys fin- the Capital Traction Company . 




